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The Territorial Dispute over the
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This article discusses one of the most difficult disputes in the world, the territorial
dispute over the Tiaoyu Islands. This dispute has defied solution for decades. The
situation in the area has drastically deteriorated since the early 1990s, when the
disputants began intensifying their claims. The issues involved in the dispute will be
analyzed by reference to current law, as interpreted and applied by international
judicial authorities.
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Introduction

In the East China Sea, a tiny group of islands, known as the Tiaoyu Islands in Chinese
or Senkaku in Japanese,1 has brought China and Japan into a bitter dispute since early
1970s2 when the countries made ocean claims in the East China Sea.3 The decades-long
dispute has now become such a quandary that the disputants are in a stagnant confrontation,
which has not only retarded regional maritime cooperation but also caused deterioration
of the regional maritime ecosystem and disturbs the relationship between the countries.4

Recent incidents in the disputed area have reminded the countries that there are
serious dangers in the indeterminate sovereignty and related matters such as the to-be-
delimited Sino–Japanese maritime boundary. The situation is calling for an imperative
cooperation between the disputants.

From 1999 to 2001, Chinese marine scientific survey ships were repeatedly spotted
carrying out marine scientific research on the Japanese side of the median line and in
the area near the Tiaoyu Islands.5 Tokyo alleged that China had unlawfully incurred into
Japan’s exclusive economic zone (EEZ), while Beijing indicated that there were un-
settled maritime boundaries.6 In December 2001, Japan’s coast guard pursued an “uni-
dentified ship,” suspected to be a spy ship from North Korea, and sank the ship in the
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Chinese EEZ.7 China censured Japan for the pursuit and condemned the action as a
violation of China’s EEZ.8 Although the situation calls for the states to accelerate their
delimitation efforts and introduce provisional measures to avoid escalation, little progress
seems to have been made due to the countries’ rigid positions on the sovereignty dispute
over the Islands and a fundamental divergence of view over the approach to be taken to
maritime delimitation around the Islands. 9

The Tiaoyu Islands are located approximately midway between the island of Taiwan
and Yaeyama Retto, the southernmost island of the Japanese Ryukyu Islands.10 The
Islands consist of eight tiny insular formations, of which five are volcanic structures
with relatively large surface areas and three are rocky outcroppings.11 All of these for-
mations have permanently dry surfaces, though only the largest two possess dry areas of
over 1 km².12 The largest three formations are covered with some vegetation, such as
palm trees, but the others are completely barren.13 None of the formations are currently
inhabited or reportedly have any kind of human economic activity.

Notwithstanding these features, the Islands (Table 1) are important for their loca-
tion. The Islands are on the eastern edge of the continental margin in the East China
Sea, bordering the Okinawa Trough,14 which arguably is the outer reach of the natural
prolongation of the continental margin adjacent to the Chinese mainland towards Japan.
It is a feature that could impact upon ocean claims beyond the Trough, if the natural
prolongation principle preferred by China were considered in determining the seabed
delimitations between China and Japan.15 The United Nations Convention on the Law of
the Sea (the LOS Convention), to which both China and Japan are parties, has codified
the right of both countries to claim 200 nm maritime spaces from the coast or a quali-
fied insular formation, regardless of the geophysical circumstance of the adjacent sea-
bed. Such claims would overlap in the East China Sea, as the coast-to-coast distance is
less than 400 nm. Under the Convention, the Tiaoyu Islands can be a factor that signifi-
cantly influences the location of a maritime boundary. The importance of sovereignty
over the Islands for maritime boundary purposes has made finding an acceptable solu-
tion to sovereignty more difficult.

This article focuses on the territorial aspect of the dispute. It attempts to identify all
the uncertainties that are or potentially are causing conflicts as well as the governing
tenets in international law. The identified problems will then be analyzed in the light of
those principles.

Table 1
Tiaoyu/Senkaku Islands

Chinese name Japanese name Latitude(N) Longitude(E) Size(km2)

1. Tiaoyutai Uotshui-Shima 25°45' 123°29' 4.319
2. Huangwei Yu Kuba-shima 25°58' 123°41' 1.08
3. Nanxiao Dao Minami Kojima 25°44' 123°34' 0.463
4. Beixiao Dao Kita Kojima 25°45' 123°33' 0.302
5. Chiwei Yu Taisho-Kojima 25°55' 124°33' 0.154
6. Dabeixiao Dao Okino Kitaiwa 
7. Dananxiao Dao Okino Minamiiwa 
8. Feilai Dao Tobise 

Sources: T Okuhara, 15 Japanese Annual of International Law (1971): 106 and Zhongguo
Diminglu [Gazetteer of China] (Beijing: Ditu(map) Publisher, 1983).
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Background of the Dispute16

The dispute emerged in the early 1970s following a promising prediction of hydrocar-
bon deposits in the seabed around the Islands.17 Originally, the dispute was between the
Republic of China (ROC) and Japan triggered by their overlapping concession zones
surrounding the Islands.18 At the beginning of the conflict, the Islands were still under
the administration of the United States pursuant to the UN trusteeship established under
the 1951 San Francisco Peace Treaty entered into between the Allies (excluding China)
and Japan. Although being specified nowhere in the 1951 Treaty, the Islands were placed
under trusteeship by being enclosed in an area known as Nansei Shoto (south of 29ºN).19

During the U.S. administration period, neither the ROC nor the People’s Republic of
China (PRC), however, had remonstrated against including the Islands in the area of the
U.S. administration. The issue of sovereignty emerged when the trusteeship ended in
1972 and the United States declared its intention to return the area to Japan under the
Okinawa Reversion Treaty.20 Following September 1972, the dispute shifted to between
the PRC and Japan, as Japan derecognized the ROC, while forging formal diplomatic
relations with the PRC.

Notwithstanding the known dispute, Japan has gained a degree of control over the
Islands since the “reversion” and the dispute has escalated with the repeated claiming
actions and counteractions from both sides. Japan’s reported intention of recognizing a
lighthouse built on the Tiaoyu Island in 1978 as an “official navigation mark” caused
tension.21 The tension, however, subsided as the relation between the two states gener-
ally ameliorated, and subsequently the dispute was shelved.22 The decade of the 1990s
witnessed a resurgence of the dispute. In 1992, China asserted its claim by passing the
Law on the Territorial Sea and Contiguous Zone, of which Article 2 explicitly enumer-
ates the “Diaoyu Islands” as an appurtenance to Taiwan and as China’s territory.23 Fur-
ther escalation took place in 1996 with the advent of ratification to the LOS Convention
by the two countries and updating of their claims to an EEZ and continental shelf. Since
1996, clashes between Japanese right-wing groups and Chinese protesters and diplo-
matic rows between the governments regarding sovereignty over the Islands have been
repeatedly reported. In 1996, for instance, a Japanese right-wing group built a new light-
house on one of the isles and requested that the government recognize it.24 This was met
with protests from the Chinese government and public outcry from Hong Kong and
Taiwan. Confrontations and physical clashes were reported between Chinese protesters
and Japan’s coast guard when the protesters attempted to land on the Islands, and a
casualty occurred on the Chinese side.25 In 1997, a Japanese legislator landed on one of
the Islands. The PRC government denounced this act as “an illegal landing” and a “seri-
ous violation of China’s territory sovereignty.”26 Japan, in return, reiterated its “funda-
mental position” while declaring that the government was not behind such activities and
did not offer any support.27 Since 1999, the Chinese government apparently has raised
the level of its presence in the disputed area, shifting from mainly verbal claims to a
physical presence in the disputed area by dispatching scientific research vessels to the
area. In 2000, another landing by a Japanese right-wing group resulted in a shrine being
built on Tiaoyu Island.28 Beijing declared that “the Diaoyu Island and its adjacent islets
have been an integral part of China,” and China therefore “strongly demanded that Japan
honours its commitment, restricts the ring-wing activists, and prevents similar incidents
from recurring.”29 Japan replied by arguing that the Islands are Japan’s territory.30 Re-
cently, in late March 2004 and for the first time, seven Chinese mainland activists landed
on the Islands. The Chinese protesters were immediately taken away from the Islands
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and detained by the Japanese Coast Guard. This again ended in a fruitless diplomatic
row.31 Both sides have persistently shown their rigid positions on the troubled territory
and demonstrated little wish to initiate a solution-finding process, let alone reach a more
permanent solution to the problem.

China’s Position

China’s claim over the Islands is mainly based on two interrelated points: historical title
and territorial cession. China looks back centuries to lay a basis for its ab ovo title to the
land. It is contended that China had not only discovered but also has been peacefully
using the Islands since the 14th century. Some acts it conducted are argued to be ad-
equate to avail China of acquiring sovereignty. Some ancient documents are referred to,
but few of them can establish a concrete link to the exercise of jurisdiction by China
over the Islands. Some official Chinese documents and maps of the 16th–17th centuries
recorded several missionaries dispatched to Ryukyu by a Chinese emperor and men-
tioned the Tiaoyu Island was mentioned as an adjunct to Chinese Taiwan. China has
quoted these to substantiate that the Islands were taken for granted as a part of historic
Chinese Taiwan.32

Some documents show that the Islands were once included in China’s coastal de-
fence lines in the 16th century.33 A record compiled in 1561 by a Chinese military
officer responsible for defending against Japanese pirates shows that the Tiaoyutai Island
was one of the five patrol areas of the Fuzhou Prefecture. In a map quoted in volume 1
of the 1561 record, three of the Islands are represented with Chinese names together
with Taiwan, while in another map showing the border of Fujian province, which was
drawn before Taiwan was incorporated into China, the Islands are not marked out. This
is invoked to prove that the Islands were once considered as appertaining to Taiwan.34

China also has mentioned that three formations of the group were granted to a Chinese
herbalist by a Chinese Empress Dowager in 1893 to cultivate a kind of rare medical
herb.35 This event is also argued by China as sufficient ground to support its sovereignty
on the Islands, as the Islands may only be used for the purpose for which they are
suited.36

Based on having the original title to the Islands, China imputes the loss of the
control over the territory to a coerced, but renounced, territorial cession to Japan. China
argues that the Islands were ceded to Japan in May 1895 as an appurtenance to Taiwan
under Article 2 of the Treaty of Shimonoseki that followed China’s loss in the Sino–
Japanese War, 1894–1895.37 Therefore, the Islands reverted to China when China re-
sumed its sovereignty over Taiwan and its adjacent islands pursuant to either the 1951
San Francisco Peace Treaty38 and/or the 1952 Sino–Japanese Peace Treaty.39 Under the
San Francisco Treaty, Japan had clearly renounced “all right, title and claim to Formosa
and the Pescadores” and recognized that “all treaties concluded before December 9,
1941 between China and Japan have become null and void.” Under the 1952 Peace
Treaty, Japan simply reaffirmed its renunciation of the territories referred to in the San
Francisco Treaty. Moreover, under the 1952 Treaty, Japan agreed to rescind all the pre-
1941 treaties between China and Japan and this included the Treaty of Shimonoseki.

Regarding the silence as to the inclusion of the Islands in the postwar arrangement
of Japan’s territory and during the period between 1894 and the early 1970s when China’s
first claim to the Islands were publicly known, the PRC provides little facts. The ROC,
however, explained that as the fate of these Islands under U.S. administration were en-
tangled with the Cold War situation and so overshadowed by the Chinese objection to
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the doctrine of “residual sovereignty” for the ultimate disposal of the whole Islands,
there was no occasion or urgency for the Chinese to raise any question about them.40

The ROC’s silence on Article 3 of the San Francisco Treaty is also linked to the fact
that the ROC and the United States had entered a mutual defense treaty in 1954, under
which the ROC agreed with the United States to have U.S. forces on and around the
islands of Taiwan and Pescadores.41

Japan’s Position

Japan denies that any dispute over the sovereignty of the Islands exists. It argues that as
the Senkaku Islands are an integral part of Japanese territory, there are no plans to
negotiate the issue.42 Tokyo, however, has managed to strike a balance to avoid having
its position jeopardize its relationship with China.43

Japan has asserted that the Islands were not appertained to the territories ceded to
Japan under the Shimonoseki Treaty in 1895, but were incorporated into Japan as terra
nullius a few months before China formally ceded Taiwan to Japan under the Treaty.44

Japan considers that it had acquired the Islands through prescription by a cabinet deci-
sion for performing a survey and erecting a marker on the Islands in January 189545 and
its subsequent peaceful and continuous exercise of jurisdiction over the Islands without
objection. Japan obviously opposes that China has historic title to the Islands.

Under the 1951 San Francisco Peace Treaty, the Islands were incontestably included
into “Nansei Shoto” together with the Ryukyu Islands and placed under the trusteeship
system.46 China did not raise any objection to this arrangement until the Islands were
returned to Japan, together with the Ryukyu Islands, in 1972. Japan is implicitly arguing
that China did not consider the Islands as an appurtenance to Taiwan or had discarded
its sovereign claim, if it had ever been previously established.47

The Key Questions and the Law

The key questions to be answered are whether China had established title to the Islands
and whether this sovereignty was maintained until Japan launched its claim in 1894,
and, if China had established title, whether the Islands were ceded to Japan under the
1895 Treaty and then whether they were returned to China under the Peace Treaties of
either 1951 or 1952.

It is an established principle in international law that neither discovery nor use by
itself is sufficient to establish sovereignty over land territory where a rival claim is in
parallel.48 In this dispute, China is arguing that it had established sovereignty over terra
nullius land. In international law, “occupation” is one of the means of peacefully acquir-
ing land territory.49 It requires the target land be terra nullius. As the International Court
of Justice (ICJ) stated in the Western Sahara Case: “occupation being legally an original
means of peaceably acquiring sovereignty . . . it was a cardinal condition of a valid
‘occupation’ that the territory should be terra nullius—a territory belonging to no one.”50

In the Land, Island and Maritime Frontier Dispute Case, this difference was clearly
noted and acknowledged. The Court found that the disputed islands in the Gulf of Fonseca
“are not terra nullius, and in legal theory each island already appertained to one of the
. . . States surrounding the Gulf . . . so that acquisition of territory by occupation was
not possible.”51 It is also clear that a pure “discovery” by landing or spotting land is not
tantamount to an effective “occupation” and therefore cannot generate valid territorial
title. Judge Huber described “the sovereignty by discovery” as “inchoate title” in the
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Island of Palmas case, which “must be completed within a reasonable period of ‘effec-
tive occupation’ of the region claimed to be discovered.”52 In the case before him, he
particularly stressed the Netherlands’ continuous and peaceful display of state authority
in acquiring the territory in question.53 The arbitrator in the Clipperton Island Case
rejected Spain’s claim, which was believed to be based on a simple discovery without
subsequent qualified display of sovereignty. Having found that the French discovered
the island when it was terra nullius and then had actually taken possession of it and had
the intention and will of acting as its sovereign, the decision was rendered in favor of
France.54 The arbitrator added, “even admitting that the discovery had been established
by Spanish subjects, it would be necessary, to establish the contention of Mexico, to
prove that Spain not only had the right, as a State, to incorporate the island in her
possessions, but also had effectively exercised the right.”55 A discovery can only be, as
Professor Brownlie observed, a “State activity initiating an occupation.”56 It follows that
whether China had discovered the Islands is not conclusive to the disputed sovereignty,
though it may be a relevant factor, given that China’s occupation simply means “discov-
ery” without actions as a sovereign. Actions as a sovereign of the land or such a will is
needed for establishing sovereignty. The Permanent Court of Justice in the Eastern Greenland
Case depicted the criteria for acquiring title to land as “the intention and the will to act
as sovereign, and some actual exercise or display of such authority.”57

However, “occupation” of terra nullius is not the only means to acquire land terri-
tory in international law. It may also be completed through “a long-continued and undis-
turbed possession,” which is termed as “prescription.”58 “Prescription” is described as a
concept comprehending “both a possession of which the origin is unclear or disputed,
and an adverse possession, which is in origin demonstrably unlawful.”59 In practice, if a
disputed territory is involved, it is often difficult to tell the basis of claims, as conflict-
ing claims may both be grounded on the same facts, such as occupation and control
over the territory. It has been remarked that “it is not surprising, therefore, if tribunals
do not always indicate very clearly on what ground they are proceeding.”60 Where the
Tiaoyu Islands dispute is concerned, “prescription” as a legal means of acquiring land
territory certainly has lent strength to Japan’s position. It could render the Chinese argu-
ment of which state actually established the original title over the Islands completely
unimportant.

A question that is critical to China’s historical claim is whether China has, even
presupposing that its discovery and some use of the Islands are accepted, effectively and
continuously exercised its jurisdiction over the Islands prior to Japan raising its claims.

Had China Established Historical Title over the Islands?

Obviously, China holds to the view that activities, such as including the Islands into its
defence patrol area and granting the Islands to a Chinese national,61 displayed the inten-
tion of acting as the sovereign and are adequate for China acquiring sovereignty. If this
is well founded, Japan’s claim in 1895 would not be valid since the Islands were no
longer terra nullius at the time of Japan’s claim.62 But is this non–terra nullius argument
as useful as China wishes in undermining Japan’s claim?

In practice, assessing the legal value of such activities in determining the existence
of historic title and/or sovereignty has to take into account a large number of criteria,
including the attributes of the island around which the activities occur.63 Different re-
quirements have been used in determining such values. A fairly high requirement for
effective control was employed by the ICJ in deciding the effectivité of British control
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over the Minquiers and Ecrehos Islands in the Minquiers and Ecrehos Case (France/
United Kingdom). In that case, the Court was satisfied by facts such as the Jersey Court’s
jurisdiction over the Ecrehos and Jersey’s authority in exercising of administration on
the island.64 Clearly, it was the actual exercise of state jurisdiction over the islands that
satisfied the Court in this case. This is unlikely to produce any result in the Tiaoyu
dispute, as the Islands are a group of tiny, isolated, and uninhabited formations, and
neither of the claimants has ever physically held the Islands nor actually exercised any
physical jurisdiction or administrative power on the Islands. However, in the Clipperton
Case, the Arbitrator stated:

If a territory, by virtue of the fact that it was completely uninhabited, is
from the first moment when the occupying State makes its appearance there,
at the absolute and undisputed disposition of that State, from that moment
the taking of possession must be considered as accomplished, and the occu-
pation is thereby completed.65

Thus, in the case of an uninhabited island, very little actual exercise of state function in
the belief of acting as the sovereign might be sufficient for title in the absence of a rival
claim.66

The above was adopted and developed in the Eritrea/Yemen Arbitration in resolv-
ing the territorial dispute over the Zuquar-Hanish Group, a group of islands bearing a
similar nature to those above mentioned. The tribunal elaborated that: “there is little
evidence on either side of actual or persistent activities on and around these islands. But
in view of their isolated location and inhospitable character, probably little evidence will
suffice.”67 The tribunal applied this guideline and considered the Red Sea lighthouses,
petroleum agreements, and naval patrol and logbook to test the effective control by the
parties, by which Yemen was found to have the title of the islands.68 This standard was
applied to the Jabal al-Tayr and Zubaryr Group, which was also awarded to Yemen,
though little evidence was found on either side of actual or persistent activities on or
around these islands.69 Clearly, as Professor Brownlie has pointed out, effective occupa-
tion does not necessarily set limits on the means of actual occupation.70

However, the tests applied in the Island of Palmas Case suggest that the activities
must be sufficient to offer minimum protection, under international law, from foreign
states.71 In this connection, Schwarzenberger observed that normally effective occupa-
tion would manifest itself by the establishment of proper state machinery for the pur-
pose of defence and administration of the occupied territory and the actual display of
state jurisdiction, but in the case of a relinquished or uninhabited island, such as Clipperton
Island, an initial display of sovereignty may suffice to maintain title.72

The facts invoked by China to support its claim need to be assessed in the light of
the above decisions and opinions. That the Islands were incorporated into the Chinese
maritime defence system and granted to a Chinese national, if verified, may be suffi-
cient to support China’s effective occupation of the Islands, as China had exercised, to
an appropriate extent, effective control over the Islands as the sovereign. If so, it should
lead to the conclusion that China was the first country to establish sovereignty over the
Islands.

However, it should be noted that such a claim may confront another problem since
the Chinese evidence is old and its strength as a link to a sovereign claim is weak and
indirect. It may not necessarily be favorable to China, when a competing claim based on
contemporary practice exists.73 The adverse effect may be particularly true when the
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facts substantiated by the centuries-old evidence are inconsistent with or not supported
by a state’s own subsequent acts. The ICJ has in a recent case been reluctant to rely
upon such evidence to determine territorial title. In the Kasikili/Sedudu Island Case (Namibia/
Botswana), the Court, in examining the principles and rules of international law relating
to the dispute, rejected Namibia’s contentions based on map evidence and the armed
clash between South Africa (the administrative power of Namibia before 1990) and
Botswana in the channel area in 1984. The Court opined that Namibia, to establish
entitlement over the islands, had to show “the necessary degree of precision and cer-
tainty that acts of State authority capable of providing alternative justification for pre-
scriptive title, in accordance with the conditions set out by Namibia, were carried out by
its predecessors or by itself with regard to Kasikily Sedudu Island.”74 China’s centuries-
old claim, if considered as inconsistent with its lack of action against Japan and of less
“degree of precision and certainty” than its competitor’s in the 19th century, may cast
serious doubt on China’s claims in justifying its historic sovereignty.

It is worth noting that China’s approaches to displaying its sovereignty are all alien
to western international law doctrines. It can be explained how repugnant the concept of
territory acquisition in international law is to the idea of territory in the self-isolated
Chinese empire in the 16th–19th centuries. This “divergent culture” factor was consid-
ered in the Eritrea/Yemen Arbitration, where the tribunal, in substantiating Yemen’s
satisfaction of the effectivité, observed that “western ideas of territorial sovereignty are
strange to peoples brought up in the Islamic tradition and familiar with notions of terri-
tory very different from those recognized in contemporary international law.”75 The ap-
plication of this dictum to the present dispute might ease China’s embarrassment over
its obviously ineffective display of sovereignty and may call for considering as special
the Chinese ancient values on territorial sovereignty, instead of disqualifying the legal
effect of those acts.

The Problems with Japan’s Claim in International Law

Japan asserts that China had not established sovereignty over the Islands before Japan’s
1894 claims. Even if China had established title, the sovereignty might not have been
effectively maintained until the time that Japan announced its claim as evidenced by
China’s lack of reaction and inadequacy of displaying its sovereignty over the Islands
for a long period. The core of the argument is whether China has continuously and
adequately acted as the sovereign, if it had ever acquired the Islands, and therefore, if
Japan bore any obligation to China when it attempted to annex the Islands in 1894. Should
the critical time for sovereign determination be set between when Japan launched its first
claim in 1894 and when China reasserted its claim in the early 1970s, an approximate 70-
year gap would exist during which China took virtually no action to assert its sovereignty
over the Islands. Japan has viewed the “time gap” either as a failure of continuously
displaying title or a fact constituting China’s acquiescence and estoppel to Japan’s claim.

The requirement of continuity in the law of territorial acquisition, as interpreted in
the judicially decided cases, has never been placed on an absolute basis. The Court
seems to tolerate the existence of a time gap in the course of displaying sovereignty, as
long as it is compatible with the maintenance of title in the particular circumstances.76 In
a few cases, a fairly long time gap was not considered fatal to the claim of the title by
occupation. For example, in the Clipperton Island Arbitration, France first claimed the
island in 1858, but did not exercise sovereignty until 1897, which left a vacuum of 40
years. But this fact did not affect the French sovereignty over the Island.77 In the Island



Dispute over the Tiaoyu/Senkaku Islands 53

of Palmas Case, a gap of a hundred years (1726–1825) was found in the Dutch display
of state authority. Despite this, the Arbitrator ruled, “the Netherlands had satisfied the
criterion of ‘peaceful and continuous display’ of State function.”78 Hence, the fact that
China had not acted as the sovereign over the Islands for 70 years may not necessarily
rule out title, if it had already been established. International law seems to be that a
sovereign title cannot be denied simply by the existence of a time gap in the course of
displaying sovereignty, albeit it clearly requires the sovereignty to be displayed continu-
ously. So one has to find out whether China’s silence is compatible with the circum-
stances of the case.

In this connection, the manner in which Japan claimed the Islands calls for particu-
lar attention. Apparently, Japan did not claim the Islands using one of the better known
methods of territorial acquisition, such as planting a flag or making a public declaration,
but instead adopted a cabinet decision to mark and survey the Islands. Such an approach
raises the question as to why Japan asserted authority over the Islands in such an un-
usual way, if it believed no hostile claim existed to the Islands, and whether such activi-
ties qualify as an assertion of title. Regarding the good practices for displaying or asserting
a claim, the French claim of the Clipperton Island provides some guidance. France pub-
lished its claims in a Hawaii newspaper and officially notified the Government of
Hawaii, which France considered as having a possible relationship to the island. In addi-
tion, the French Government in 1897 asked for an official explanation from the U.S.
government, which France discovered was sending people to the island. These acts by
France were found to satisfy the requirement of public notoriety of a territorial claim,
and these played a large role in the arbitrator’s decision to award France sovereignty
over Clipperton Island.79 In contrast, the Japanese claim seems to lack any character of
public notability. Certainly, as Professor Matsui has argued, “no rule of international
law requires notification of occupation to other States as a condition of its validity,” and
therefore, Japan bore no obligation to notify China of its claim.80 It is, however, well
accepted that a valid display of sovereignty must be open to public notice to the extent
that it is sufficient to make states concerned aware of the claim and have the opportu-
nity to assert a counterclaim.81 In the Temple Case before the ICJ, this principle was
clearly acknowledged. The Court ruled that Thailand’s insufficient reaction against the
disputed line on the map was a fact showing it had “accepted the frontier . . . as it was
drawn on the map, irrespective of its correspondence with the watershed line.”82 Before
reaching this conclusion, the Court, however, took efforts to identify the opportunities
that Thailand had to react against the line and found that Thailand had failed to do so.83

The ruling indicates that the state against which the acquiescence and estoppel is claimed
must have a reasonable chance to react to such a claim. This argument would militate
against Japan’s position.

Notwithstanding the above, whether this could overcome China’s lack of immediate
response is another question. In the present case, the Islands are such a minor feature
and were claimed in such a manner that may not reasonably have attracted the notice of
China. If Japan had noted that China might have claim over the Islands, the lack of a
reasonable chance to react to the claim is an arguable factor in Japan’s claim. China
may argue that Japan’s acquisition of the Islands was not fully in accordance with inter-
national law and the noncompliance thereof directly affected China’s opportunities to
react in a reasonable time against the claim. If Japan’s claim is found defective, the
argument that silence constituted acquiescence and estoppel would be impaired.

Interestingly, the background in which Japan promulgated its 1894 claim casts further
doubt on whether the claim was made in good faith. There are records suggesting that
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Japan, by adopting the approach it did, was attempting to be inconspicuous. Evidence
shows that Japan was fully aware in 1885 that “China not only has known these Islands
. . . but also has already given a name for every one of these islands to make it convenient
for their navigators to use them as navigational aids to Ryukyu.”84 The Japanese Interior
Minister was petitioned by the Okinawa Prefecture in early 1885 to erect national markers
on the Islands. But this proposal was dropped due to the objection from the Japanese
Foreign Minister, who said in the Diet that “the islands involved were very small, having
Chinese names and very close to the Chinese coast.” Such an act “would attract the
attention [of China],” and Japan “should await a more opportune time.”85 Likely, Japan
had been aware of the fact that China might have a possible claim to the Islands.

Japan’s timing was eventually chosen when victory in the Sino-Japanese War was
foreseeable and probably when Japan had decided to take over Taiwan as the result of
the “victory.” Having analyzed the relevant historical facts, a Japanese writer admitted,
“the erection of [a] marker might provoke Chinese suspicions.”86 Japan, when annexing
the Islands, might have already known of China’s long usage of the Islands and perhaps
be aware that China would have a potential claim to them. To avoid trouble with China
on such valueless real estate, Japan opted to acquire the Islands quietly and wait until
her victory in the war became certain. One writer noted that “when a decision was
made, Japan’s victory in the first Sino–Japanese war was close at hand, and therefore
the Japanese Government no longer needed to worry about possible diplomatic trouble
with China.”87 What “possible diplomatic trouble” would exist if Japan took the view
that the Islands were terra nullius? One Japanese writer has indicated that this back-
ground “cast a shadow on Japan’s incorporation of the Senkaku Islands.”88 It can be
argued that the particular manner and time that Japan chose to claim the Island was
politically based. Tao Cheng, a Chinese scholar, holds the view that “the Japanese Cabi-
net decision of January 14, 1895, was not a result of ‘repeatedly conducted field sur-
veys’ but of the first Sino–Japanese war; there was nothing on or around the islands in
the last year which could not have been discovered in the previous nine years to help to
determine the status of the islands.”89

Japan’s unusual manner of claiming the Islands might rebound on its claim of ac-
quiescence and estoppel against China. The inadequate public nature of the claim could
be argued by China as a justifiable ground for its insufficient reaction to Japan’s claim.
In international law, the state who invokes estoppel must rely in good faith on the
assumption that any acceptance of a claim by the state against which the estoppel is
claimed is to be made from the perspective of the invoking state acting in good faith.90

On the Chinese side, the silence on the disposal of the Islands under the San Francisco
Treaty could be explained on the basis that, as the Islands are too small and economi-
cally valueless, its claim over the Islands was entangled with the ROC’s contention of
stripping Japan of sovereignty of the entire Ryukyu Islands and the complicated shadow
of the Sino–American relationship.91 Thus, China did not raise the question of restoring
the Islands to Chinese sovereignty. However, this explanation seems weak respecting
the ROC’s silence against Japan’s claim to the Islands and does not answer why the
PRC was silent over the U.S. military’s use of the Islands after Nansei Shoto was placed
under U.S. administration.92

Were the Islands Ceded?

Another question is whether all the islands appertaining to or belonging to Taiwan, as
provided in Article 2(b) of the Shimonoseki Treaty, including the Tiaoyu Islands, were
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ceded to Japan.93 No wording in the 1895 Treaty or subsequent treaties explicitly refer-
enced the Islands, and thus there is no direct support for the transfer of the Islands to
Japan. Cession would have to be considered in the historical context of the Shimonoseki
Treaty. As already noted, the incorporation of the Islands by Japan was at the end of the
Sino-Japanese war and only months before the cession of Taiwan and its appertained
islands was agreed by treaty. China argues that in October 1894, although the Treaty
had not yet been executed, Japan’s victory had, however, become a matter of certainty
and Japan took advantage of this situation and annexed the Islands. It is hard to explain
why Japan annexed such a group of “unimportant islands” by means of prescription,
while taking other significant islands like Taiwan through use of force and territorial
cession. Certainly, it is hard to imagine naming such “unimportant islands” in the ces-
sion agreement, while many other larger islands around Taiwan were clearly covered by
the general description “Taiwan and its appertained islands.” It is possible that since the
Islands were too “minor” to be mentioned, they were included in the ceded territory in
the Treaty without being particularly named. The pre-1895 Treaty activities relied on by
Japan as claiming the Islands might only have been a preparation for the takeover of
Taiwan and the appertaining islands, rather than a specific territorial acquisition.

Conclusion

The above analysis shows that the territorial dispute over the Tiaoyu/Senkoku Islands is
complicated, contains many uncertainties, and is surrounded with lots of arguable and
unknown facts. At present, there is no sign that Japan is willing to enter into talks or
resort to an independent third party for a solution.

General principles of international law regarding territorial jurisdiction show that
where there are competing claims to title over land, the outcome may hinge on the
intensity or nature of the activities taken respecting the claimed area. Moreover, state
acquiescence to another state’s claim may also become important.

China may, as is asserted, have shown adequate intention to be a sovereign over the
Islands and therefore may be able to establish title over the Islands. However, there is
no record of China contesting sovereignty over the Islands while they were under Japan’s
authority until the very late 1960s or early 1970s. However, the unusual manner and
time in which Japan chose to annex the Islands do invite questions as to the importance
of China’s lack of an immediate reaction to Japanese claims. International law clearly
exhibits that if a state fails to behave as though it has title to land and does not assert
sovereignty, it can effectively lose its title.

Eventually, the dispute will have to be decided by comprehensively considering all
the factors. To achieve a result, the principle that the state evidencing the stronger claim
to the territory will be granted title will have to be applied. However simple the prin-
ciple, the difficulty is in weighing the facts in an equitable manner consistent with his-
tory, the practice of states, and existing international law.

Notes
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Chinese name is spelled as “Diaoyu Dao,” “Tiao-yu tai,” or as “Tiao yü Tai” or “Diao yu tai” in
the Han Yu Pin Yin system. The Islands in the People’s Republic of China (PRC) are called
“Diaoyu Tai” or “Diaoyu Dao.” The ROC gives the same Chinese characters but differs in the
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